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About EBC Reader

EBC Reader is India’s most advanced legal e-library designed to support legal practice, teaching, and learning by providing instant digital
access, through a user-friendly platform, to 1,000+ legal books across all major law subjects, 750+ essential titles for law students, 3,000+
current and previous editions of Acts and Rules, and 20+ premium Indian law magazines in e-book format.

1. Getting Started
e Connect your device (mobile, iPad, laptop, etc.) to your institution’s network (Wi-Fi or LAN).
e Open a web browser and go to: https://www.ebcreader.com/
e The EBC Reader home page will be displayed.
e Click on the “Log In” option available at the top-right corner of the page.
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2. Log in Option
e Enter your email.
e Enter the password - Ebc@2020

e C(Click “Login” to access your account.
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3. Search Tools & Modules
e Use Quick Search to find books, judgments, or keywords directly.
e Orclick Advanced Search for detailed filters like title, author, or subject.
e After you get the search results, a list of related books will appear
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e Click on the book you want — it will open in the reader.
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e Now, you can browse the chapters you want. You can highlight or underline the content using a pen or pencil, just like in your own
book. You can access these markings later as well.
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wix Introduction”

Prof. Upendra Baxi

The Myth and Reality of the Indian Administrative Law

1. PREFATORY OBSERVATIONS

At the outset, I wish to thank Prof. IP. Massey and the publishers for their
invitation to continue to associate myself with the seventh edition of this
work. Prof. Massey’s admirable textbook has stood the test of time. This
edition continues to provide a reliable overview of extensive and intensive
judicial decisions and doctrinal developments. Telling stories of these
developments in a short compass remains an arduous task, indeed. and Prof.
Massey accomplishes this admirably well. Among the notable changes. this
edition offers, is a most welcome addition via its brief but important chapter
concerning global administrative law (Chapter 13).

While appreciative of the demands made by many readers that no re-write
may surrender some “inspirational” or “critical” elements in its earlier
versions, I still proceed to recompose this introduction substantially to
specifically peruse the following tasks: 1) contrasting conventional legal
understanding of the Indian administrative law (IAL) with historical and
sociological narratives of it; 2) understanding elements of continuity and
change in the IAL; 3) addressing some “tragedies™ of the [AL; 4) re-visiting
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the normative developments; and 5) developing some threshold standards
for the appraisal of judicial role and function.

2. UNDERSTANDING INDIAN ADMINISTRATIVE LAW

Administrative law is no doubt a conceptually awkward and fuzzy notion
and. vet at the same moment, an ever-growing doctrinal sphere because it
has no fixed terrain. The TAL is not really a subject or discipline of law like,
say, torts, property, company law, and at times invades administration of the
criminal justice system. The JAL principles emerge across the board, Lix
and are to be found, discovered, and even invented, wherever allegations of
arbitrary exercise of power are raised and judicially dealt with. One may
reasonably specialise in studies or in practice in a specific area of law, but it
strains belief that one may ever specialise in the IAL as such. To understand
the stuff of which the JAL is made, one has to understand relevant domains
of “substantive™ law to which courts apply the more general principles of
legality and fair play.

This, of course, is not a widely shared view, as for the most part it is
believed that the IAL constitutes an autonomous genre or a new disciplinary
field. Many scholars, including Prof. Massey, claim some singular place for
it. By common convention, the TAL is regarded as “public law™ because it
deals with the relationships between citizen and State; the IAL becomes an
integral part of the constitutional law of India, reflecting it but also shaping
it. The IAL, in a special sense, constitutes the common law of the
Constitution, as for the most part it is uncodified, though it is clear that
regulatory agencies and tribunals always concurrently making their own
“law™ have always existed and are now growing apace.
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21 Chapter 2 Ombudsman Who is an
Ombudsman? Ombudsman is basically a
mediator usually appointed by the
government or its organisations with an aim
to establish a framework for amicable
resolution of complaints reported by the
public/consumers against the
organisation/service provider. However, not
all government organisations provide a facility
of Ombudsman. Resolution of a complaint
through Ombudsman is cost-effective and
relatively speedier like any other altemative
dispute resolution mechanism. It is a quasi-
judicial authority. Resolution of complaints
through Ombudsman has seen a significant
rise in the last few years, as consumers have

become more aware of their rights and of the
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9. L Lxxxv ENGAGING THE BHOPAL CATASTROPHE AS AWAY OF
PARADIGMATIC UNDERSTANDING OF THE IAL

There are in fact several Bhopal catastrophes starting with the devastating
catastrophe of 2-3 December 1984 Bhopal catastrophe, further replicated
bv a second Bhopal catastrophe that occurred with the judicial settlement
orders immunising the Union Carbide Corporation, the third catastrophe
constituted the callous and long-drawn disbursement of the compensation
amount, and the fourth catastrophe comprised of a never-ending story of
official neglect and political indifference towards the sorrowful plight of the
Bhopal victims. The Bhopal “victims™ underwent a ceaseless JAT/GOAL
directed process of adjudicatory fashioned re-victimage.

Each and every Bhopal catastrophe violated IAL. Indian citizen knows a
few cruel truths concerning the much-vaunted tradition of doing IAL
justice, Indian-style. Indian humanity has experienced, at each step of its
unfolding tragic life in the aftermath of these severally and jointly
constructed catastrophes, the cruel hollowness of the commanding doctrines
of the TAL. otherwise superbly crafted by some of India’s (and the world’s)
gifted justices. If the canonical IAL doctrine and craft required that public
decisions ought to be taken in consultation with affected interests, at no
stage in the past two-plus decades have the Bhopal victims enjoved the
blessings of this maxim. They were denied the right of being heard, even
when parties to proceedings, when the Supreme Court arrived at a
settlement. wholly adverse to their claims. interests, and dignity. The post-
decisional hearing accorded to them after the settlement only aggravates the
initial judicial default: it does not cast on the Union Carbide Corporation

L)
10%

TrueFage of oo

beyond the initial settlement amount any legal responsibility for the
amelioration of their plight: nor are the governments of the Union of India
and the State of Madhya Pradesh required systematically to redress the
continuing human rights violation of the Bhopal victims. The Bhopal case
demonstrates extraordinary judicial paternalism that erases all the way the

languages of human rights. justice, and core due process obligations.
Much the same IAL governance stories remain cruelly replicated for the

survivors of the 1974 Sikh genocide and 2002 Gujarat riots.** not to here
LJbocevi mention  the judicially mandated demolition drives of human
habitats for the Indian impoverished in several 2007 judicial decisions.

How may we fully grasp the erosion of administrative norms in the
Bhopal saga and related theatres of mass atrocities and disasters? How may
we thus even begin to tell the different stories about the [AL-led, and also
caused, citizen-victimage? The GOAL-directed IAL performances continue
to determine the contexts, conditions, and circumstances in which
fundamental abrogation of doctrines of natural justice are regarded as fully
legitimate; how, on this register. may GAL-type understanding further assist
the Indian impoverished and disenfranchised citizen-peoples? In any event.
how may forms of creative judicial empathy develop, given the fact that
overall neither eminent justices nor lawyers — those who impart authority
to the IAL doings — may stand to overall benefit but never suffer from
these performances?

The everyday producers of IAL norms and standards remain distant from
the victimage that they recurrently produce. Put another way, and rather
starkly, their life projects remain seldom affected by the IAT decisions they
make for other Indian co-citizens. Nor do those who tell the JAL stories ©

e If you want to copy some portion of the book, then you can click on the '‘Copy to Note' icon in the above screenshot and then select the
portion which you want to copy and click on Copy to Note black button which is recently popped up.

e Click on the N button at the left bar of the page. A notes page will open. There you can see whatever you have copied is available
there. From there you can do the copy/paste.

Please remember, EBC reader does not provide chapter wise download like others, and direct copying of contents is not possible through this platform. First you have to

copy to note, then you can paste to any other word file.
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